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L INTRODUCTION

This matter originated with | filed by the Bank of America

Conoration (the "Bank"), on behalf of its wholly owned subsidiary. Bank of America NA. The

37 Bank admits itunbnisuigpoUtical contributions totamig$

1 Ttertrtiite of Hmitationi expired on 12/15/04 for one S500 contribution that is it ittue in tfau natter, and
will expire for three additional contribution! totaling $750 in December 2006.
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1 managers in the Bank's Student Banking and Wholesale Lending Divisions from 1999 through

2 mid-2004.2 I

3 Specifically, | contends that Kathleen Cannon, Senior Vice

4 President of the Student Banking Division, engineered a scheme by which she collected political

5 contributions from managers under her immediate supervision ("direct reports"), instructed the

JjJ 6 direct reports to request reimbursement for the contributions from the Bank, and then improperly
O
tr\ 7 authorized the reimbursements, resulting m impermissible coiporate contributions n^
CD
fM 8 name of another.3 As a part of this scheme. Cannon was able to collect and authorize
*t
Q 9 reimbursement of political contributions from seven managers who were her direct reports.
Q
H 10 hi addition, two of Cannon's direct reports, Robert Rubio, Accounts and Production

11 Support Manager, and Alec Reinstadtler, Sales Manager, each authorized a contribution made by

12 one of their respective direct reports. The | suggests that Rubio may have

13 authorized this reimbursement knowing that it was illegal. |

2 In July 2005, the Bank ustitutedsamteraalaudft^
Vice President hi charge of the Student Banking Divbion, had mivoperiy accepted peraoiialgiito
specializiiig in student loans. F>irmg the course of ttuiauinXtte Bank's intenial a

counael to conduct an Internal uvesusauui into the alleged leJiriburseiiiBiils. | M0
olio Saaha TUeott and Chrii Reidy, Tip m /proper G^Ierf to C»O'j£^ BOSTON GLOBE, SepL 29, 2005, at
Cl. _
Student Banking Divition. [The Bank's isbasedontfae

ofcaoAictii^

According to tfafi. Lpome of Cannon's subocdinates stated they "felt coerced" into
I HfflVaSMlaW s4iaiJVMI jai MA fllAwavjYtfilMl 4M aHiatSMBja^ fflftSlf^ B̂ B̂MHWMI VMSBjlA

dmot and ajuvific nraatB of retaliation, or took any advene action ugai'tt anyone who ftfled to contribute. Id. it
15 — 16. AoconUnglyt WB do not address this issue hi our legal analysis. If fhe Commission authorises an

wffl make additional minmiiinndatioin as appropriate.
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1 la the course of conducting its internal investigation, the Bank also discovered that three

2 managers in the Bank's Wholesale Lending Division authorized the reimbursement of political

3 contributions made by four of the division's personnel, resulting in additional impermissible

4 corporate contributions inade in the nanie of amther. There does not appear to be any

5 connection between the reimbursed contributions in the Student Banking and Wholesale Lending

^ 6 Divisions.
O
W 7 Based on all of the available information, we recommend mat the Commission (1) open a
(0

™ 8 MUR; (2) make the following reason to believe findmgs: that Kathleen Cannon knowingly and
«qr
O 9 willfully violated 2 U.S.C. §§ 441b(a) and 441f by authorizing the reimbursement of political
D
H 10 contributions from Bank funds, that Robert Rubio knowingly and willfully violated 2 U.S.C.

11 § 441f by authorizing the reimbursement of a political contribution, that Bank of America

12 Corporation violated 2 U.S.C. §§ 441b(a) and 441 f by making impermissible corporate

13 contributions in the names of others, and that all other Bank personnel who aumorized the

14 reimbursement of political contributions and/or received reimbursement of political contributions

15 of $1,000 or more violated 2 U.S.C. § 441f; |

16 IL FACTS

17 A. Rcimbuned Contributions From the Student Bukmg Division
18
19 The Bank's Los Angeles-based Student Banking Division employs about 160 individuals

20 for the purpose of providing education financing Mid other banking services to students. At all

21 times relevant to this matter, thedivision was managed by Senior Vice President, Kathleen

22 Cannon. Cannon served as the division's senior vice president for twelve of the twenty-nine

23 yean the worked at the Bank, and in that capacity, dizectiy aupervised iiine managers. It appears
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1 that Cannon had significant autonomy in numing the division, due in part to frequent turnover

2 among her direct supervisors. |

3 According to the \ the Bank's internal investigation concluded that

4 the Bank reimbursed a total of $8,200 mpotitical contributions made by employees of the

5 Student Banking Division. Cannon directly authorized $7,100 of the reimbursements for

qr 6 managers, who reported directly to her. Two of Cannon's subordinate managers who reported
o
w 7 directly to Cannon authorized the reimbursement of the remaining $1,100 for contributions made
CD
^ 8 by employees who reported directly to them. Specifically, Robert Rubio, Accounts and
«&
O 9 Production Support Manager, authorized the reimbursement of one $600 political contribution
O ,
H 10 made by one of his employees; and Alec Remstadtler, Sales Manager, authorized the !

i
11 reimbursement of one $500 contribution made by one of his employees. The following chart

12 summarizes the details regarding each mdividualpoh'ticalrontribution that appears to have been

13 reimbursed to Student Banking Division personnel.
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Contributor

Baehr
Rubio
Remstafltter
Mills
Remrtadtler
Mills
Evans
Baehr
AifiJlijgi
Baehr
Mills
Rubio
Cline
Boykin
Mills
Rubio
Ainiliui
Boykin
Robertson
Cline
Total:

Contri-
bution
Amoint
$500
S2SO
$250
$250
$1.000
$500
$500
$500
$400
$400
$400
$400
$400
$400
$250
$150
$150
$600
$600
$300
$8400

Recipient
•^••••••MJiiaaui ••••• Hnn • KHK

McKeon
Johnson
Johnson
Johnson
McKeon
McKeon
McKeon
McKeon
McKeon
McKeon
McKeon
McKeon
McKeon
McKeon
romeroy
McKeon
McKeon
McKeon
McKeon
McKeon

Reimburse-
ment
Amount
$500
$250
$250
$250
$1.000
$500
$500
$500
$400
$500
$400
$400
$400
$400
$250
$150
$150
$600
$600
$300
$&300<

Expense
Report
Date
12/15/99
12/6/01
12/14/01
12/19/01
5/6/02
10/11/02
10/16702
10/25/02
11/10/03
11/10/03
11/10/03
11/10/03
12/9/03
12/10/03
12/11/03
3/3/04
5/19/04
7/8/04
7/9/04
7/13/04

Authorizing
Manager

Cannon
Cannon
Cannon
Cannon
Cannon
T rfUlflOtl

ACemstafltier
Cannon
^^annon
Cannon
Cannon
Cannon
Cannon
Cannon
Cannon
Cannon
Cannon
Cannon
Rubio
\7annon

In an interview with investigators for the Bank's counsel, Cannon apparently admitted

4 that she solicited contributions from her subordinates, instructed them to submit requests for

4 H* figure include* a $100
PoriaSinoimMSiOBfconNovBgajglO.2003.BMlM1

given to Christian BMBFV one of Cumon'i direct npoiti.
wumnsjuned $500 for a $400 contribution be made to

llSK. TUfSl00 WM not included in the total of
latiuueinthii
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1 reimbursement of the contribution, and subsequently approved those requests.9 Cannon stated

2 that she began this practice in 1999 after being informed by staff of Representative Howard P.

3 *3uck*'McKeon, that she coidd not use a corporate check to pay for a tabl^

4 fundraisiiig dinner for McKeoa'sprindpal campaign coira^ |

S |As shown in the chart of contributions, the majority of

JJ 6 Cannon's fundraising efforts were on behalf of McKeon, Chairman of the House Committee on
0
rn 7 Education and the Workforce, which is the authorizmgcc^nmittee for federal student lending
U3
™ 8 legislation. Cannon apparently told investigators that she lives in Representative McKeon's

Q 9 district and has known him since approximately 1993. | However,
O
•"i 10 she also appaientiysUUed mat she was not a McKecii siipp^

1 1 benefit out of soliciting contributions for his committee, asserting that her sole motivation in

12 soliciting political contributions was to assist the Bank.6

13 In her interview, Cannon apparently asserted that she understood the McKeon

14 committee's admonition against corporate checks to mean that while Bank checks could not be

The Baiik'scoiinsel states that ft mterviev^
The IcontiiMretoncMtamdquotMftomtfaeie We requested mat me Bank
provide u s wimcofrfesrf t h e written s t m m a x t e | T h e Bank
explained tint it • cwicndy defending •
Sate and Marketing in the Student BaiudiigDrvis^ who wwteniri^^
regarding me imiBfuittiiicnt of political cuuUibutioni m mat divinoii unmcdiately upon leaimng that me activity
wasiUegaL The Bank's counsel asserts mat providing us wim copies of the iuta view summaries may result in a
waiver of any potential privilege and/or work prodiictclain» mat it may hive zegvdmg me documents m the
pending litigation. As a result, me Bank's cmmsdreqiiested that we accept a detailed
interviews, m Ken of producing me written summaries, ^it mrtfiiptftii a Ytnrfl Biii'""iify iff ihf ""ii!*?* irviii"i*i'i*T.
aad n^ leportccolaiiia addition
4 Cannon had previously made two $250 ccamliutioDS to McKoonm 1998. Between 1998 and 2005,
Cannon contributed a total of S6y4SO to McKeon for Congress. During mat same period, she contributed an
•iMMt«ni $2,950 to omer pouncal con*"*'11*** | According to m0

fi»"*""» did Dot aoek TWI *>>" fff11111*"! nooi DIB Bank for any of tneae contribuDonf because ana was well
paid and she did not want to deplete her limited ̂ Oiertdevetooineirtbuc^ |
does not define ON teem ̂ client development bud^sT or provide Incowd^taiteabo^
a budget 7* at 22.
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1 used, individual employees couU make personal contributions aixl then obtain ztin^

2 from the Bank as a business development expense.7 Therefore, instead of using a Bank check to

3 cover the cost of the table at the McKeon fundraiser as she had planned, Cannon wrote a

4 persona] check in the amount of $1,000 to McKeon to Omgrees and requested that at least

5 of her direct reports also make a personal contribution to McKeon.

6 Christian Baehr, Credit Manager, apparently told investigators that Cannon
O
w 7 instructed him to contribute $500 to the McKeon campaign, which he subsequently did, and told
tJD
^ 8 him that he could expense it. Baehr submitted a request for reimbursement of the political
<T •
O 9 contribution, which Cannon authorized, and the Bank reimbursed Baehr. Id at Exhibit ISA.
0
H 10 The next instance of Cannon soliciting political contributions from Student Banking

11 personnel apparently did not occur until December 2001. At that time, Cannon asked some of

12 her direct reports to aUend a fundraiser for Senator Tim Johnson. In response to Cannon's

13 request, Alec Reinstadtler, Sales Manager, Robert Rubio, Accounts and Production Support

14 Manager; and Don Mills, Manager of Sales and Marketing; contributed $250 each to attend a

15 breakfiut fundraiser for the Senator. Each submitted a request for reimbursement With

16 Cannon's approval, the Bank issued reimbursements to each manager.

17 I

7 In an interview with invettigatori, the Bu
solicited PAC contribution! from ill eligible employees in the division vi§ conference call. Unlike the specific
contributions solicited by Cannon which are at issue minis niatter.it appears that Camioniievero
the ittmbiKBement of my contributions she soBctted for the Bank's PAC. Accenting to the \
fVmmni told investigators thai she never offered to icnnbunc employee contributJons to (he Bank's PAC becansei
unlike the McKeon events, such cootnliutkms were not *1nMineu devek>paMU.'( |
8 The Bank adinitstto it reimbursed each of the pol̂

| While | did not mclode copies of we
*L_ ̂  •- — -|,,,JJ- J J f .1. ^— -• • D______ * ^ J ....iii. . iiiiilliiail IMT d^. «mo BBHK pravneo copiH 01 me iiwet ana juojense ,/MPBUBI oocuuMjiEs autmamni oy USB i

tetapolMcdooniiibiitioiis.
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1 In the spring of 2002, Cannon again asked one of her direct reports to make a personal

2 political contribution to McKeon. Reinstadtler told investigators that Cannon called him and told

3 him that she needed him to travel to the District of Columbia in order to participate in a golf

4 event benefiting Representative McKeon. | Reinstadtler stated that

5 he wrote a personal check to cover the $1 ,000 fundraising event. As he had done with a previous

£j 6 contribution, he submitted a request for reimbunementfCajmon approved the request,and the
O - 1Kl 7 Bank issued the reimbursement. |
CD
<M 8 On October 18, 2002, Baehr and Mills, along with Kenneth Evans, West Regional Sales

Q 9 Manager for Student Banking, each contributed $500 to McKeon for Congress.9

O _ .
H 10 I, each siibmitted a î uest for reimbursement. Camion authorized

1 1 Baehr's and Mills's requests, and Evans's request was approved by his immediate supervisor,

12 ' Reinstadtler. | Evans told Bank investigators

13 that Cannon instructed him to categorize the contribution on his expense report as a "charitable

14 contribution." | Cannon admitted to investigators that she

15 usually told her dii^ reports how to experaeue politick {

16 |

17 In 2003, Cannon began soliciting contributions via e-mail. The first of these e-mails,

18 dated November 3,2003, contained the subject line ̂ dCeonduiner-Important" and was sent

19 to eighteen Bank employees, including eigjit of Cannon's direct reports. Cannon stated that she

20 "agreed, once agam to purchase a table" for McKeon'saimu^

Cannon also contributed $500 to McKeon for Coogrenonthei
node. We do nrttove specific mfonmtkttestiMslringtto

IMrXmtwt flna^mfttaa tiaeafaft Iftlfltf **L t̂ FkaadoBt Ring.11 sad Evmi'i ai|inimi gaport inchidfld tha iiivilatka far the
event
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1 join her. | In response to an e-mail query from direct report

2 Susan Ainilian, Manager of Service and Audit Support, about the cost of attending, Cumon

3 simply stated, "you can expense it" Id. at Exhibit 11. In addition to Ainilian, five other direct

4 reports each contributed $400 to McKeon for Congress: Baehr, Mills, Rubio, Dee Cline,

5 Strategic Initiatives Manager, and Gemma Boyftn, Manager of Loan Origination, Loan Support,

m 6 Voice of the Customer. Each submitted a request for reimbursement of their respective
O
KI 7 contribution and, with Cannon's authorization, the Bank reimbursed all six contributions. Id. at
CO

£ 8 Exhibit 15J-O.
«3T
O 9 Cannon made a verbal solicitation for political contributions from two direct reports in
O
•"! 10 December 2003. Reinstadtler and Mills told investigators that, during the course of the

11 December 2003 Consumer Banking Association conference hi Washington D.C., Cannon asked

12 them to contribute to Earl Pomeroy for Congress. | Each

13 contributed $250 to the committee, but only Mills requested and received, with Cannon's

14 authorization, reimbursement for this contribution.10 Id. at Exhibits 15; 151.

15 On February 20,2004, Cannon sent eight of her direct reports another solicitation for

16 contributions via e-mail with the subject heading t(McKeon Fundraiser." This e-mail states, in

17 pertinent part, "I need two checks for a McKeonnjndraiser (hopefully two people mat did not

18 write before). I will show you how to expense it so you will not be out of pocket" |

19 | RubioandAmitiancx)ntributed$150toMcKeonfbrO>ngre88m

20 response to the e-mail Each requested reimbursement and the Bank reimbursed both

'told iaveitigalofi that he did not submit a icJpibuiieiBeat fequett fat this political contribution
becauie a Bank colleague had recently tokl him that the pn^ticewM fee e<^^
cxirtrihatimi and wat.niiii, improper. |
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1 contributions with Cannon's authorizadon. |

2 On June 11,2004, Cannon issued another e-mail solicitation inviting Anilian, Baehr,

3 Boykin, Cline, Evans, MiUs,Riibio, and Bob KoH^

4 eighteen other Student Banking IMvisionetnployeestoaJidy9t2004fUndraisingdinnerto

5 benefit Representative McKeon. Ate providing details regarding the event, the e-mail states in

ui 6 pertinent part **[t]he tickets can not be expensed as it is a contribution." |
O
w 7 | Cannon was asked to explain this statement, given that it appeared to directly
CO
£j! 8 contradict her assurance in the February 20,2004 e-mail that she would show those who
«a-
Q 9 contributed "how to expense it." Cannon stated that the June 11,2004 e-mail referred to the
O
H 10 prohibition on the Bank submitting a check directly, i.e. that the bank could not write the original

11 check. Camion also offered that the Student Banking IXvision frequently "expensed" tables

12 purchased at charitable events. Id. at 19.

13 It appears that Cline, Mills and Riibio each contributed $300 to McKeon for Congress in

14 response to Cannon's solicitation of June 11*, although only CUne requested and received

15 reimbursement. [ Neither Mills nor Rubio requested

16 reimbursement lor their contributions. Id. at 14; Exhibit IS. Cline apparently told investigators

17 that Cannon telephoned her to follow up on the June 11th e-mail solicitation. Cline asserts that,

18 during this conversation, Cannon pressured her to send in a contribution via intra-office mail,

19 addmg that Cline could "expense itw Cline says she stated, "but that's not what your e-mail

20 says." Accenting to Cline, Caimon responded thrt

21 to expense it." | CHine subsequently contributed $300 to McKeon
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1 for Congress and submitted a request for reimbursement of the contribution, which the Baok

2 reimbursed with Cannon's approval.11 Id. at Exhibit 15S.

3 Boykin, who did not read the June 11th e-mail solicitation, told investigators that she

4 contributed $600 to the McKeon tor Congress committee in response to a verbal solicitation by

5 Cannon.12 Boykin submitted a request for reimbursement of her $600 political contribution,
Nil —-^—•————•^—^—i
m 6 which the Bank reimbursed with Cannon's authorization. |
O
Kl 7 Although Mills and Rubio each contributed $300 to McKeon for Congress in response to
CD
Jjj! 8 Cannon's June 11,2004 e-mail solicitation, each stated that they had recently developed
«ar
Q 9 concerns regarding the propriety of the ]»nctice and, therefore, did not request that these
O
H 10 contributions be reimbursed. Mills told investigators that he was first alerted to the possible

11 illegality of the practice when he read a Los ANGELES TIMES article in early 2004 regarding a

12 local employer who coerced his employees into making contributions. Although the article did

13 not discuss the reimbursement of contributions directly, Mills stated it made him think there was

14 something wrong with the reimbursement process. |

15 Rubio told investigators that he started having doubts about the propriety of obtaining

16 Bank reimbursement for contributions at some point in 2004 prior to receiving the June 11th

17 e-mail solicitation from Cannon. | Rubio was unable to

18 articulate exactly what caused him to have these doubts, but they were apparently serious enough

In her reimbursement request form, dine wrote tint the hid loft the receipt for the eipeuee, which the
described u TubUe/Oomannity ]

BO diMniiion of why Cine BBMB ne fluse i

secretary deleted the e-meil white the wu on vacation.



PM-MUR434 12
Btnk of Annies GoiponliOB
Pint Gnwnl Oouiuol'i Report

1 to prevent him fom seeking rerabur^

2 June 2004. Id,

3 Despite his doubts about the practice, Rubio authorized the reimbursement of a $600

4 contribution to McKeon for Congress made by his direct report, Dale Robertson, Senior

5 Technology Manager.l3 | According to investigators,

<7 6 Rubio authorized this reimbursement after seeing Cannon's June 11,2004 e-mail solicitation.
in
Jjj 7 Rubio was unable to tell investigators exactly why he approved this reimbursement and instead
10
osi 8 provided them with varying explanations, although it appears that he attempted to shift the blame
«&
2 9 onto Cannon. At first, Rubio said he could not recall the circunistances surrounding the !
Q i
O '
H 10 authorization or whether he discussed it with Robertson. He then told investigators that although

11 he had not discussed it wimQmnon, he assumed she had veUedaiid appro

12 Rubio also contended that Robertson told him that Cannon'Instructed Robertson to have me

13 contribution reimbursed." Id. at 26. Rubio stated that because Cannon approved the

14 reimbursement, it "wasn't his decision."

15 On JiUy 8,2005, Cannon sent a foiirth and mial e-mail, mis thne to

16 Baehr, Cline, Mills and Robertson soliciting contributions for a McKeon fundraiser being held

17 onJuly9,2005. | Cannon states in the e-mail, *1 would ask each of

18 you to write a check for $250 and then expense it as business development. I have a receipt for

19 each of you to use in your expenses. Thanks-I will not mail the check until you get

20 reimbursed1'/*

11 There MiwfafonmtiOTM to who •olicftedlto
Cmon'i June 11,2004 wmiL
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1 Immediately after receiving Camion's July 801 e-mail, Boykin reportedly confronted

2 Gmnon regarding the legatity of obtai^

3 | Boykin told investigators that she had just completed the Bank's

4 new on-line ettucs training aid^

5 Bank funds to reimburse contributions was "wrong."14 Boykin stated that she entered Cannon's

JJJ 6 office and gave Cannon her contribution check. According to Boykin, when Camion asked
O
m 7 whether she had been reimbursed, Boykin responded that reimbursements were in violation of
CO
QJ 8 the rdes set form m the etm'ca training. Boykin said that Cannon looked up at her and said, "Oh
«5T
Q 9 -I know." Boykin asked Cannon why she told her to expense the contribution and Cannon did
©
H 10 not respond. Mat 21. According to | Camion denied telling Boykin

11 she knew that obtaimngremibunements from me Bank was improo^

12 Cannon received several checks in response to her July 8th e-mail, including Boykin's

13 and one from Dee CUne. However, before Cannon delivered any of the checks to McKeon for

14 Congress, the Bank commenced its internal investigation. Even though CUne's check was never

15 delivered to McKeon for Congress, she requested, and received reimbursement for the

16 contribution check, with Cannon's authorization. (Exhibit 15U.

14 The Bank's ethics mmuil.dited June 1,2005, stated that ̂ eo«rdititutein»kc it unitwftilfiwiiatkMid
bank to make my ooulributioii mrnnaii the we of funds, Mrviooi, piupeity or other rawincei in conjunction wifli
my fbdend, state or load election. Ad^itk>MJW.conx)rrticns sic slso restricted ft^
federsl election tad in muiystttei.n | In 2005, the Bank's ethics
Q»faiMwurigniflcandvrc*i»<d
speciik questions on its contents. Id. at 22, n. 13 A Exhibit 18 at 42. AccordinstD |ttw
2(X)5cfi-linetndningfbisilyprornplBd the Student Bsn^
potiticslcoiitribuDOiisaiidauthoriziiig A£st24.
15 Boykfa told inveitiflatoCTtliat die told several od»
•boot tiris conversition toon after h occuned. According to 1 Mills apperanriy recelled

ted Cannoosaytagsoinrthini along the hnei of-*^ |
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14

1 B. The Wholesale Lending Division

2 As previously discussed, the Bank's intenud investigation atte^

3 whether the pattern of reimbursements extended beyond the Student Banking Division, Asa

4 result of these efforts, the Bank discovered that it also reimbursed $1,830 hi contributions made

5 by personnel in die Wholesale Lending Division between 2003 and 2004. |

6 | Specifically, Wayne Roltzen, Senior Vice President and Private Ghent

7 Advisor, authorized the reimbursement of a single political contribution made by one of his

8 direct reports, m addition, Edward Kalush, Manager for National Wholesale Production,

9 authorized me reimtarseme^

10 Senior Vice President for Wholesale Lending. Brown, in turn, authorized the reimbursement of

11 political contributions made by two of her direct reports. The following chart summarizes the

12 details regarding each individual political contribution that appears to have been reimbursed to

13 Wholesale Lending Division personnel.

Contributor

Hamil
Brown
Fitzgerald
Fitzgerald
Fitzgerald
Bern's
Total:

Contri-
bution
Amount
S250
$500
$250
$80
$250
$500
$1330

Recipient
Committee

Grassley
DFWAMBPAC
DFWAMBPAC
DFWAMBPAC
TAMBPAC
TAMBPAC

Reimburse-
ment
Amount
$250
$500
$250
$80
$250
$500
$1330

Expense
Report
Date
9/5/03
4/12/04
5/17/04
5/17/04
10/7/04
9/16704

Authorizing
Manager

Roltzen
Kahish
Brown
Brown
Brown
Brown

14 ] provided little mformation relating to the first contribution

15 reimbursed within the Wholesale Lending Division. Former employee Brandon Hamil

16 contributed $250 to Senator Chuck Grassley. The Bank reimbin^ed mis contribution wim the

17 authorization of Hamil's supervisor, Wayne Roltzen. | Attached to

18 Hamil's expense report is an invitation to a recer^on for the Senator that took place in West Des
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1 MoinesonJune7,2003. Hamil categorized the expense in this report as "customer

2 entertainment.** Id. at Exhibit 23. Because the Bank's investigation did not include interviews

3 withHamilor Roltzeri, who is row retired, fterc is not e^

4 explain why Hamil made (he contribution or why Roltzen authorized its reimbursement /<! at

5 31.

6 As the chart shows, the majority of these contributions were made to two industry

7 political action committees, the Dallas/Ft. Worth Association of Mortgage Brokers PAC
CO
™ 8 ("DFWAMB PAC") and me Texas Association of Mortgage Brokers PAC ("TAMB PAC").
*r
5" 9 Brown and her direct report Kent Fitzgerald, a salesman in the Wholesale Lending Division,
O
H 10 each made contributions to DFWAMB PAC in the amount of $500 and $250, respectively, to

1 1 participate hi a golf tournament sponsored by the PAC as a part of the association's 2004 annual

12 conference. Fitzgerald paid an additional $80 to attend a horse race that was a part of the same

13 conference.

14 Fitzgerald and Rusty Bettis, another salesman hi the Wholesale Lending Division, each

15 made contributions to TAMB PAC in the amount of S2SO and $500, respectively, to participate

16 m another golf tCHmuunent sponsored by that PAC as a part of me associa^^

17 conference. [Exhibits 19-22. Brown, Fitzgerald and Bettis

18 each requested reimbursement of these contributions fiom the Bank. Brown's S500 political

19 contribution was reimbursed by me Bank wiffl we auftorizri

20 Kalush." Id. at Exhibit 19. Fitzgerald's and Bettis's contributions to DFWAMB PAC and

21 TAMB PAC were reimbursed by the Bank with Brown's authorization. Id. at Exhibits 19 - 22.

^__TheBa* did Mt interview KilnihMptttrf^ |
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1 Brown, Fitzgerald FIMJ Bettis stitod that they considered these events as purely client

2 entertainment and not fundraisers for the sponsoring PACs even thouj^aU the golf and other

3 event invitations and other inatffp*!* produced by the Bank indicate that the events were PAC

4 related, requested payment with personal funds and in at least one case stated that a corporate

5 credit card could not be used as payment. [Exhibits 19-22.

[JJ 6 Brown told investigators that golf events were considered a standard industry method of doing
0
m 7 business. Additionally, Brown, who had some experience with a state PAC through her position
(0

2j| 8 on the Board of Directon of a mortgage lending a
•a*
0 9 by aeddng reimbursement they were not using personal fund^ she iindeiBlocd that the PACs
o
PH 10 allocated their funds hi such a way that payments for these events were not political

11 contributions. Al at 31-32. Fitzgerald told investigators that he did not view the events as

12 political and did not understand that the golf fees were going to political committees. Similarly,

13 Bettis told investigators that he thought the TAMB PAC event was simply a golf tournament and

14 had no idea the fees were political contributions.

15 It appears that the individual employees received invitations to these events (two of

16 which involved an opportunity to play golf and one of which involved an outing at a race track),

17 voluntarily decided to attend and bring clients, and requested that their supervisor utfaorize

18 reimbursement of the expense. Indeed, the expense reports filed by Brown, Fitzgerald and Bettis

19 indicate that they hosted industry clients at each of these events. |

20 I According to \, as with other forms of client

21 entertainment, reimbursements for golf and other outings were routinely requested and

22 authorized; in fact, the division included golf events m their marketing budget. 7(1 at 31-32.
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1 HI. LEGAL ANALYSIS

2 A. Kathleen Cannon

3 Under the Act, corporations and national banks are prohibited from making contributions

4 or expenditures from their general treasuiyfondsm connexion with any election of any

5 candidate for federal office. 2 U.S.C. § 441b(a). Corporate officers are prohibited from

m 6 consenting to contributions made by the corporation or national bank. Id. The Act also provides
O
NI 7 that no person shall make a contribution in the name of another person. 2 U.S.C. § 441f; see also
CD
™ 811 C.FJL § 110.4(bXiii). Cannon, an officer of the Bank of America Corporation, approved
«?
O 9 $7,100 in corporate reimbursements described in this report and knowingly assisted in making
O
H 10 contributions in the name of another in violation of 2 U.S.C. §§ 441b(a) and 441 f.

11 The information | provides sufficient basis for investigating

12 whether Cannon's violations were knowing and willful.17 First, in 1999, McKeon for Congress

13 explicitly told Cannon that the committee could not accept corporate checks. |

14 I Cannon claimed that she did not understand that the McKeon committee's

15 admonition against corporate checks prevented mdvidual employees from making personal

16 contributions and obtaining icimbunement from the Bank as a busmessdevelopnient expense

17 Mat 11-12. Periiaps not smprismgly.it is unclear from anyttiing |

18 why Cannon could possibly have thought coiponteiemibuiiementofmdividii^

19 was legal if direct corporate contributions were illegal.

11 ItoknowiiiguidwilUblituidaxdrequi^ FECv.Jok*A.
DmmutforCoitgnuComm.. 640 F.Supp. 985,987 (D. NJ. 1986). Abiowingindwillflil violmtionmaybe
Mtihtiihnd "by proof that the defendant acted delibeprtely and with knowledge Hat the mymBnliUnn WM

b. 1990). Tikfagitepitod«giiiwllie»ourceofn3iidi
Mi^

eoiirideied evidence offaiowingindwilliiig behavior. 7</.at 213-4 (citing /f^nm v. Miflerf Stow, 360 U.S. 672,
679(1959)).
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1 Second, as previously discussed, on July 11,2004, Cannon sent an e-mail solicitation to

2 several direct reports soliciting contributions to the 2004 McKeon for Coiigress fundraiser,

3 which included the statement -a[t]hc tickets can not be expensed as it is a contribution.1

4 [atExhibitl3. This statement appears to indicate that by that time she

5 understood, at least on some level, that reimbursing contributions wim Bank funds was

~j 6 prohibited. Despite this apparent understanding, Cannon subsequently approved requests for
0
m 7 reimbursements of political contributions made by her direct reports. This may demonstrate a

2J 8 willingness to ignore or contravene this understanding. Cannon was unable to provide a detailed

O 9 explanation to investigators regarding the meaning of the June 11,2004 e-mail beyond
O
•"i 10 reiterating the statement that checks subniittexioUrectiy by the Bank were prohibited and ad^ig

11 as an aside that Student Banking frequently expensed the purchase of tables at charitable events. '

12 Id. at 11.19.

13 Third, the Bank speculates that Cannon recognized reimbursing contributions was j
i

14 improper, in part, because her e-mails only explicitly stated that contributions could be j

15 reimbursed when the recipient list was restricted to her direct reports. Specifically, e-mails

16 issued exclusively to her direct reports on November 3,2003 (e-mail response to Ainilian),

17 February 20,2004 and July 8,2005 stated that contributions codd be reimbursed, j«eji(p«i pp.

18 9 -10; 12, while e-mail solicitations issued to a wider audience hi Student Banking Division,

19 dated November 3,2003 and June 11,2004, either did not mention the issue of reimbursements

20 at all or stated definitively that the contributions cannot be expensed, imjqpra pp. 8-10. As

"̂"ff***! tubicpjBBBUy mtnoraod the tciiBhuimmfflit of Chnc'i $300 political contribution ind BoyknVi
SAM miHtiol MwiffAMitiMt tit AMI 9IMA 1Ulf>YMMt flu* ̂ VMIMMM AMMlMiMw ^^^^^^^^^^^^^^^^^^^^^^^^^IrfilMte V 9

t-M\mwV*tmr ^•.imum •••iKujfa^Mi Iha riAttfa»re»i*n** of fTHtM»*

r. At it Exhibit U.
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1 noted in the 1 this behavior may indicate that Cannon knew

2 reimbunenifliit of contributions ty

3 communicating openly about this illegal activity with her small group of direct reports. |

4 I

5 Finally, Boykin, one of Cannon's direct reports, told iiwestigatan that in a confrontation

H 6 with Cannon over the propriety of reimbursing political contributions, Cannon admitted the

jjj 7 practice was unlawful as set forth in the Bank's code of ethics. Swjqprap. 13. Accontingto

<N 8 | while Cannon was unclear regarding the exact details of the
*3T

Ij* 9 con venation with Boykin, she firmly denied teUing Boykin that she knew obtaining
O _ -
H 10 reimbursements for political contributions was improper or illegal. |

1 1 | If Boykm'a allegation is true, this could constitute an admission that Cannon was aware

12 that reimbursing political contributions was illegal.

13 In sum, there appean to be ample reason to investigate whether Cannon's actions were

14 knowing and willful. In fairness to Cannon, however, |

15 [ we have not heard from her. As a matter of to notice to Cannon, we recommend that

16 the Commission find reason to believe that she knowingly and willfully violated 2 U.S.C.

17 ({441b(a)aiid441f.

18 B. ItobertIUibio,AlecRdnitadtier,Edwari
19 RoltBen
20
21 As set forth hi the factual section of this Report, it appears that Robert Rubio, Alec

22 Reinstadtler, Edward Kalush, Jan C. Brown and Wayne Roltzen each authorized the

23 reimbursement of political contributions made by Bank personnel under their immediate

24 Supervision. AM^ytrfitigly, wa taemmmgnH ftiat iha (VM1WiT<B"nin fad ffBfr«ftn to helieva that each

25 violated 2 U.S.C. § 441f by knowingly assisting in the making of contributions hi the name of
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1 another by approving the reimbursements of thdr subordinates'political contributions. See also

2 HC.F.R.§110.4(bXiii).

3 | also provides a basis for investigating whether Ruble's

4 violation was knowing and willful. It appears that Rubio may have known that the

5 reimbursement of political contributions was illegal when he authorized the reimbursement of

6 Robertson's $600 contribution to McKeon for Congress, tejqp/vi pp. 11-12. According to
O
KI 7 the internal investigation, Rubio authorized this reimbursement after seeing Cannon's June 1 1 ,
CD
(JJ 8 2004 e-mail solicitation, which stated that me tickets for me McKeon rundraiscr could not be

Q 9 reimbursed because they were contributions. |
D
^ 10 Therefore, in the interest of putting Rubio on notice as to his potential liability, we

11 recommend that the Commission find reason to believe that Robert Rubio knowingly and

12 willfully violated 2 U.S.C. § 44 If.

13 C. Bank of America Corporation

14 The Bank admits that through the actions of the officers and managers identified in mis

15 report, it made prohibited wporatg fl"d nutfonEl bank coptnbwtiong *"<f "rirnfrm^d $1 0,030 fa

16 political contributions made by thirteen of its employees, in violation of 2 U.S.C. §§ 441b(a) and

17 441C, Tlierecoidmtrrisinatter demonstrates^

18 routinely approved the reimbunement of rcrtam categories of expen

19 subordinates. Therefore, the reimbursement of expenses by the Bank's corporate officers and

20 managers was within the scope of their enmloyment and the Bank can be held u^le tor their

21 approval of the reimbursement of illegal expenses, such as political contributions.

22 It is well settled that a principal is liable for the acts of its agents coinmitted within the

23 scope of his or her employment. Weeks v. United States, 245 U.S. 618, 623 (1918); Rouse
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1 Woodstocklnc. v. Surety Federal Savings & Loan Au'n, 630 F. Supp. 1004,1010-11 (NJ>.ffl.

2 1986). Where a printipal grants an agcrt express or imptiedauthorit^^

3 responsible for the agent's actions that fell within the scope of his authority. See Weeks* 623',

4 RESTATEMENT (SECOND) OF AGENCY § 228(1); see also Rouse Woodstock Inc., 630 F. Supp. at

5 1010-11 (principal who places agent in position of authority nonnally must accept the
fcru

10 6 consequences when the agent abuses that authority). Accordingly, we recommend that the
o
Nl 7 Commission find reason to believe that the Bank of America Corporation violated 2 U.S.C.
C0

™ 8 §f441b(a)and441f.
«5T
O 9 Although Canim and Rubio'slowwing and wW^
O
* 10 Bank,je«e.fr, United States v. A APTnicking Co. ,15*11.S.\2\,\2S(\95*)', Apollo Fuel Oil

11 v. £/«#«/Stetef, 195 F.3d 74.76 (2nd Cir. 1999), as a matter of prosecutorial discretion, we do

12 not at this time recommend that the Commission find that the Bank's violations of 2 U.S.C.

13 §§441b(a) and 441 f were knowing and willful. The Bank revealed the apparent violations of me

14 law to the Commission soon after the completion of its internal investigation, has provided

15 voluminous documentation ftnd other information to assist this agency in its evaluation of the

16 matter, and taken numerous steps to remedy the violations and ensure they are not repeated19

17 A^Qfrdfogly, imlftffff Wft diffCOvf «nmtmHir.fnry infarmatjnm in the cnurna of our invertigfltion| it

" TteBnktoc&diKipliniyietianipiiistiUlte
the fflegil activity. BgritottttnJMtingCMmon. the Bank alK)f^ |

i ^^flfllDQIIftUVL iDC BflOK fltt UDDlfiDBBDEIBQ B 'OODsVilUIOOO ^UIBIi vO OOflBDttO rB%r

Bankfimda. White the Badc'i 2005 Code of EtfrfuitatM, in peitino*
baifa and cofpontfcu torn mtingcoalrfl^^

inhounkwM tt*37.
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1 is cw intention not to iccoiim^

2 willful.

3 D. The Conduits

4 As outlined in the factual section of this Report, it appean Uiat thirteen Bank employees

5 made $10,030 in contributions with their own personal funds, but did so knowing that they

JJ 6 would be reimbursed with Bank funds.20 Reimbursement of these contributions constitutes a
O
KI 7 contribution in the name of another in violation of 2 U.S.C. § 441f. See also 11 C.FJL
10
^ 8 § 110.4(bXii). However, as a matter of prosecutorial discretion, we recommend that the
*3
Q 9 Commission name as respondents only those conduits that recdvedreimbiinementfi3r
CD 21
H 10 contributions of SI,000 or more. See charts supra pp. 5 and 14. Therefore, we recommend the

11 Commission find reason to believe that Christian Baefar, Alec Reinstadtler, Don Mills, and

12 Gemma Boykin violated 2 U.S.C. § 441f.22

13 E. The Recipient Committees

14 Nothing | indicates that any of the six recipient committees,

15 including Buck McKeon fin: Congress, Tim Johnson for Senate, Inc., Earl Pomeroy for Congress,

16 the Dallas/Ft Worm Association of Mortgage Broken PAC, the Texas Association of Mortgage

The | tfartiamof^BiiAeiiytoyeei who received reiiiiUii»aneuti for
i of the akplny of their action until 2005,

take on-line Code of Bddn Training and the Bnk inititnled hi mterad invetfigatioo.
At flu point, wo hive not found uy evidcnoe to contradict tfaii conchnioo.

[ ippcm to JndiciiB tint Doc Cone knew at the time iho

Owl it wu inpfopcf. I Howovor, DOMUM it >ppom nut Cinnon, OBT mponor,
iiiitiiirlBn CUBE to numt tnc nojuoit for nunbuncniBDi rad DOCUHC of DIB smll mount in vKwrtioo, wo no not

ing tfamt tte Crnnmininn mate my finding mam Chne.

Asfuming our uivoiuavtion QOM not xcvcu unit UJMC conduit cootnouton ictod knowingly and wflunlly.
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1 Broken PAC or the Grassley Committee, Inc., were aware that any of the received contributions

2 at iuue in thia matter were reimbursed.23 Accordingly, we make no recommendations at this

3 time wim respect to Buck McKeon for Congress, Tmi Johnson for Seriate

4 Congrew, the DallaVR Worth Association of Mortgage Brokers PAC, t^

5 Mortgage Broken PAC and the Grassley Committee, Inc. Should we obtain evidence indicating
if\
m 6 that any of these committees violated the Act, we will make appropriate recommendations at a
O
K1 7 later time.
U)
™ 8«T °
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V. RECOMMENDATIONS

1.

2.

3.

4.

5.

6.

7.

8.

OpcnaMUR;

Find reason to believe that Kathleen Cannon knowingly and willfully violated
2 U.S.C. §§ 441b(a) and 44 If;

Find reason to believe that Alec Reinstadtler, Edward Kaliish, Jan C. Brown,
Wayne Rottzen, Christian Baehr, Don Mills, and Gemma Boykin violated
2U.S.C.§441f;

Find reason to believe that Robert Rubio knowingly and willfully violated
2U.S.C.§441f;

Find reason to believe that Bank of America Corporation violated 2 U.S.C.
§§441b(a)and441f;

Approve the attached Factual and Legal Analyses;

Approve the appropriate letters.

Lawrence H. Norton
General Counsel

Deputy Associate General Counsel
for Enforcement
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Kathleen Guith
Acting Assistant General Counsel

Marianne Abely
Attomey


